CHAIR

SPEAKERS

Mary Joy Simpson, Hesketh Henry, Auckland

A specialist in trust and estate planning law, Mary Joy regularly reviews and
provides advice on personal asset management plans. She is experienced in
navigating issues arising for clients and families as they put in place, and act under,
enduring powers of attorney. Mary Joy has previously presented for NZLS CLE on
trust drafting and ADLS on enduring powers of attorney.

Vicki Ammundsen, VATL, Auckland

Vicki is a trust practitioner. She has an appreciation of the issues that confront
older clients in the context of and interaction between estate planning, residential
care subsidy concerns, relationship, family and trust related issues.

Theresa Donnelly, Perpetual Guardian, Auckland

Theresa is the Legal Services Manager at Perpetual Guardian. She graduated from
Auckland University in 1992 and has a wealth of experience in Elder Law and
Wills related matters. Theresa was formerly from Public Trust (Senior Solicitor
and Team Leader) and the Ministry of Social Development where she was lead
Senior in the Public Law Team, working with Older People’s Policy and the Office
of Senior Citizens. She is a regular presenter to professional groups such as NZLS
CLE, ADLS, STEPS, CCH, Legalwise and CAANZ.

Kirsti Laird, SBM Legal, Auckland

Kirsti joined SBM Legal as a Senior Associate in November 2020. She commenced
practice as an employment lawyer in 2003 at a national firm having graduated from
the University of Canterbury with an LLB (hons) and BA in History and Classical
Studies. Kirsti worked in the employment law teams of multi-national firms in
London before returning to New Zealand. She is an experienced employment
lawyer who advises both employers and employees in a wide range of employment
law 1ssues. Kirsti’s advice is always practical and designed to find solutions to
problems that arise in workplaces. Her expertise includes advising on restructuring,
disciplinary and performance issues, discrimination, the employment aspects of
mergers and acquisitions, and dispute resolution.

Stephen McCarthy, Barrister, Auckland

Stephen practises in family and civil litigation. He has a particular interest in
property and estate disputes. Stephen has practised as a barrister since early
2006 and prior to that was a litigation partner in a Manukau City firm for over
20 years. He was convener of the ADLS Mental Health and Disability Law
Committee1991-1995 and Family Law Committee 2001-2003. Stephen has
presented Law Society seminars and conference papers on mental health, family
and property law topics.



SPEAKERS

Neil Russ, Russ + Associates, Auckland

Neil specialises in all corporate and international tax issues and transaction advice,
tax risk management and contentious matters. He is the Convenor of the NZLS Tax
Law Committee.

Todd Simmonds, Lorne Street Chambers, Auckland

Todd was admitted to the bar in 1990 and specialises in criminal and regulatory
litigation. He has extensive trial experience in the High and District Courts, and
has appeared many times as lead counsel in the Court of Appeal. Prior to becoming
a barrister sole in 2004, Todd was a senior prosecutor with Meredith Connell, the
office of the Auckland Crown Solicitor. He has been a member of the Auckland
Crown Solicitor’s panel since 2004 and was appointed to the Manukau Crown
Solicitor’s panel upon its inception in 2015. In 2006 Todd was appointed as senior
counsel to the New Zealand Defence Force Courts-Martial panel, and in 2010 was
appointed to the Serious Fraud Office prosecution panel. He is a past convenor

of the ADLS’s Criminal Law Committee and is currently the Deputy Chair of the
New Zealand Bar Association’s Criminal Law Committee. Todd is also a member
of the pro-bono prosecution panel for the Auckland SPCA.

Penny Swarbrick, SBM Legal, Auckland

Penny is a partner at SBM Legal. She has over thirty years of broad legal
experience. In the course of her career Penny has worked for the NZ Department
of Labour as a solicitor, as an employers’ representative and solicitor with the
national employers’ organisation, as a barrister sole before forming this specialist
employment law firm. As a result she brings an extensive insight into the practical
implications of employment relationship problems for her clients.

Matthew Tetley-Jones, McVeagh Fleming, Auckland

Matthew graduated from the University of Auckland and was admitted to the bar in
1988. He worked in civil , family and criminal litigation in his early days, first with
McVeagh Fleming and then as a barrister in the 1990s. In 2000 he joined Tetley-
Jones Thom Sexton, then under the leadership of his father Maurice Tetley-Jones.
He continued as a general litigator and appeared as junior counsel in Ladstone
Holdings Limited v Leonora Holdings Limited [2006] NZLR 211, a case dealing
with alleged misrepresentation in relation to the sale of land. In 2006, he moved
into transactional work and took over as principal at Tetley-Jones Thom Sexton.

In 2011 he joined McVeagh Fleming as a partner. He now deals with sale and
purchase of land, property law, trusts, wills, relationship property, elder law and
occasionally a bit of intellectual property. He no longer appears in court as counsel
but has been a defendant, in his capacity as executor in a Family Protection Act
case - Webb v Tetley-Jones [2014] NZFC 1036.



CONTENTS

UPDATE ON RESIDENTIAL SALE AND PURCHASE 1
INTRODUCTION ....oiiiiiiieeiiiieeeiteeeesiiteeestteeesereeeastseeeasssseeassssaaaassseesassseesasssaaassssessasssssesnssssesssssessssssseesnsseeenn 3
1. CHANGES TO THE ADLS REINZ AGREEMENT FOR SALE AND PURCHASE AND AUCTION TERMS............ 3
2. TAX STATEMENTS AND MAIN HOME TRANSFERS. .....cccciitiiiiuiiieeeeeeiiiitreeeeeeeeeeinreeeeeeeeesisrseeeeeseeesnnseeeseeens 5
3. OVERSEAS INVESTMENT RESIDENTIAL LAND STATEMENTS.......ccottturttteeeeeeiirreeeeeeeeeseitreeeeeeeeeeeinnreeeseeens 5
4. PRE-SETTLEMENT INSPECTIONS. .....ciiitiiieiitteeeeetteeeeetteeeeeteeeeeeteeeeeesaeeeeeaseeeeasseseeesseeeeesseseeasseeeaasseeeeesseeean 6
5. MISREPRESENTATIONS AS TO AREA......cceiitiiiieiitieeeetieeeeeteeeeeeeteeeeeteeeeeetteeeeeaseeeeeaeaeeeeaaeeeeeaseeeeeaseeeenaseaean 7
6. MISREPRESENTATIONS AS TO LEAKS ....coiiutiiiiiiiieeeeiteeeeetteeeeeeteeeeeaeeeeetteeeeeaaeeeeeaaaeeeeeasesesensseseesseeeenaseaean 8
EMPLOYMENT LAW UPDATE 13
INTRODUGTION ....oooiiiiiieetiee e ettt e ettt e e et e e e ettt e e e etaeeeeeateeeeeataeeeeeaaeeeeeaseeseenasseeesaeeeeansseseensseesasseeeeasseeseensenas 15
INEW LEGISLATION .....uutiiiiiitieeeiteeeeetteeeetteeeeeaeeeeeaeeeeetseeeeesseeeaesasaeeasseseaessseseasssseeasseseensssesenssseeanseeseanses 15
COVID AT CASES ..ttt ettt ettt ettt e e et e e e e e s vt e e abe e e beesabeesabeesabeesabaassseesasaassseesssaessseesasaesasessnseenaseens 21
POSSIBLE FUTURE LEGISLATIVE CHANGE .......uvtieiiiieeeitieeeeiteeeesireeeesstseessssseessssessssssesssssssssssssesesssssessnsses 22
TRICKY COMPLIANCE AREAS......ceeiittteeiittieeeitteeeetrteeaasseeaaesseesssseesassssessssssseesssssesassssesssssssesssssssessssseesssssens 24
TRUSTS AND RELATIONSHIP PROPERTY ISSUES 37
TRUSTS ARE NOT BINARY ....iieeuttieiiutieeeitteeaeiereeesssseeeasssesessssesssssssesssssesssssssssssssssssssssssssssssesssssesssssssessssssens 39
INEW FRONTIERS.....00eeiuttteeittteeesereeesssseeaasseeeassseeassssesassssssesssssessssssssssssssssassssssssssssssssssesesssssessssssessssssesenssns 41
RESETTLEMENT SEEMED LIKE A GOOD IDEA.......cccuutiiiitiieeeettieeeeteeeeeteeeeeeaeeeeeetaeeeeeaeeeeeaaeaeeeareseeeaseeeeeaneeas 42
COURT DISCRETION TO REVIEW TRUST SETTLEMENTS.......ceiuuiiiiittiieeetieeeeieeeeeeteeeeeeaeeeeeaeeaeeeareeeeeaveeeeeanenas 45
SECTION 182 DISAPPOINTMENT ......ccciiutiiiieiiieeeiteeeeeteeeeeetteeeeeaeeeeeaeaeeeteeseeessseeeessseeeesseseeessseseesssesansseeeans 47
SETTLOR CONTROL .....uuviieeiiieeeeitteeeeetteeeeetteeeeeaaeeeeeaeeeeetseeeeeaseeeeeaseaeeetseaeeassseeeessseeasssseeessseseesssesansseeeans 49
ADVISORY CONSIDERATIONS .....oiiiiutiieeitiieeeiteeeeeetteeeeeteeeeeteeeeeetaeeeeeteeeeeasseeeesseeeeessseseesseesansseseeassseseennenas 50
WHAT TO DO WHEN A CLIENT MAY BE (OR HAS BEEN) CHARGED WITH A CRIMINAL
OFFENCE 51
INTRODUCTION ....oiiiiiiiieiiiieeeiieeeeetteeestteeeetvaeeetbteeaassseeeasssseeassseaaasssseesasssseesssseesassseeenssssessssseeeenssseennssses 53
LEVELLING THE PLAYING FIELD ......uvtiieittteeeittteeeitteeessseeeseseeesssseeeessssessssssssesssssssssssssessssssesssssesesssssessnsses 55
INFORMATION GATHERING ......uuvtteiiutieeestreeeaiereeesssseeeasssseeeasssseesssssesassssessssssssesssssssassssesssssssessssssesessssessssssens 55
INTTIAL STEPS......uitieiiiiteeeitteeeieteeeestteeeetaeeaeeraeestseaeasssseeaasssseeassssaeasssessasssseesssssesassseeeassseesssseeesnssseesnssses 57
SCENARIOS ...ttt e e e e e et e e e e eaae e e e ettt e e e etaeeeeaeeeeeeateaeeeteeeeeessseeeeasseesasseseeesseeseesesesansseneans 57
CONCLUSION. ...ttt ettt eete e e ettt e e e et e e e et e e e eeaaeeeeetaeeeeeateeeeeaeseeeassaeeessseeeeassseeesseeeaassseseensseeeasseeeensseeseensenas 59
TAX AND AML/CFT ISSUES 61
THE ROLE OF THE LEGAL ADVISOR - PROTECTION OF PERSONAL AND PROPERTY
RIGHTS ACT 1988 63
PROVIDING INDEPENDENT LEGAL ADVICE TO THE DONOR........ccciuiiiiiiiieeeitieeeeetieeeeeteeeeeaeeeeeeaveeeeeaaeeeeeaneeas 66
WHEN THE ATTORNEY TAKES OVER ....ccutiiiiiitiiieiitieeesiteeeetteeeestseeeessssessssssseessssesssssssesssssssesssssesesssssessssses 71
REVIEW OF AN ATTORNEY S ACTIONS ......ttiieittteeesitteeasrreeesereeesssseeeassssessssssseesssssessssssesssssssssssssssesssssessssssees 76
REVOCATION OF AN ENDURING POWER OF ATTORNEY .....cccuttteiitieeerireeesiereeessereeeassreeessseessssseeesssssessnsses 79
DISCHARGE OF AN ATTORNEY ....eieitvtteeitteeeeitreeesstrteeassseeeasssessssseseassssesssssssessssssssassssesssssssesssssssessssseesssssens 80
REMOVAL OF AN ATTORNEY ....cvtieiiitieeeiiteeeeitteeeetreeeassseseassssessssssesssssessssssssesssssssassssesssssssesssssesssssssessssssens 81
OLDER PEOPLE’S ISSUES 83
PENSIONS AND PORTABILITY ....uveiiiuiieeeetieeeeitteeeeetteeeeeteeeeeaaeeeeeaaeeeeesseeeeeasaeeaesseeeeessseeeesseeeansseseensseeseennenas 85
BACKGROUND. .....ooiiittiiieetiee et e et e e et e e ettt e e e ettt e e e eate e e e etaeeeeetaeeeeeaseeeeeaeseeesseeeeaasseeeensseeeasseseeasseesennrenas 86
BASIC ELIGIBILITY ....uviiieeitiieeeitteeeeeteeeeetteeeeeteeeeeetaeeeeeaaeeeeesaaeeeeeaseeeeesseeeeeasseeasseeeeansseseensseesasseseeasseeseensenas 87
RESIDENT AND PRESENT .....ooeiiuiiiiiittieeeeitieeeeitteeeeetaeeeeeteeeeeaseeeeetaeeeeessseseessseeaessseeaansseseesssesaesseseeasseeseensenas 89
THE IMPORTANCE OF PLANNING AND UNDERSTANDING THE RULES ........ccoiuiiiiitiiieeeiieeeeiiee e et e eeiveee e 91
RECIPROCAL AGREEMENTS AND THEIR IMPACT ON THE TEST ......ceiiiiiiiiiiiieeeeeeeeiiirreeeeeeeeeeirnereeeeeeeessnnreeeees 91
ALLOWED PERIODS OF ABSENCE .......uvviiiitiieeeitteeesiteeeetseeeesesseessssesassssessasssssessssessssssesessssseesssssessssssesssnsns 92
MEDICAL TREATMENT ABSENCE ......0utieiittieieitreeeeirteeessseeesssseesssseesassssesssssssessssssessssssesssssssesssssessessssessssssens 93
IMISSIONARY ABSENCE .......uiiiiititieistieeestteeeaiereeesstseeeasssseeaassseessssessassssessssssssesssssesasssesssssssesssssesessssseesssssens 94
TEMPORARY ABSENCE AND STRIP BACK EFFECT .....cccecittiiieitiieeeirieeestreeessseeessereeesssssessssssessssssesesssssessssses 94

RECOGNISED AID AGENCY ...cooeeeiitittieeeeeeeeiitteeeeeeeeeeeitaeeeeeeeeeeetsaeeeaeeeeeetstreseeeseessistasseseeeeesttassereeeeeansrrreeeees 96



RECIPROCAL AGREEMENTS AND SPECIFIED PACIFIC COUNTRIES ....cccuttritiieiieeiieeieeeieeenieesieeeieesreeenaeesnne 96
PAYMENT OF NZS OVERSEAS ....coeitiiiniiieniiienreesiieesiieesiteesieesieeesineenaeeas

SOCIAL SECURITY (RECIPROCAL) AGREEMENTS
SPECIAL PORTABILITY — SPECIFIED PACIFIC COUNTRIES .....ccuteitientieieeieeiieniienteenieeteentesieesieesieeseeeneeeneeens 101

FREQUENTLY ASKED QUESTIONS — RCS
ENDURING POWERS OF ATTORNEY .....cuvviiiiiieiiiireeeeeeeeeiiiiureeeeeeeeeeiissseeeeeeeeeetsssesesesseesissseseesseesssssssseseseesnns

FREQUENTLY ASKED QUESTIONS: ....uuuuttitieeeeeiiitteeeeeeeeeiiitureeeeeeeeeessnsseseeeeeeessssesesessessissssessseesssssssseseseennns 110
APPENDIX A

WILLS AND ESTATES 115

INTRODUCGTION ...cvviiiiiiieitiireee e e e eeectee et e e e eeeetae e e e e eeeeataaeeeeeeeesesasaeeeeeeeestasseeeeeeeeasessesaseeeeassnsseseseeeennanrees
LAW REFORM ....coutiiiiiiiiee et e et e et e e et eeeeateeesemaaeessaaateesemtaeeseneaeeesanaaeessnsseesenaeeesasaseesanseeeesneeeesanneeas
AFTER-DEATH PROVISIONS OF THE PRA .
INTESTACY REGIME ......cciiiiuiiiiiitieeeeeeeeeeeeeeeeeeete e e e eaeeeeseaaeesessaeeeseaaeessasseeesassaeesansseessaseeeesasaseesenaseessanneeesas
FAMILY PROTECTION ACT ...vviieieeiie ettt e et e et e e et e e s et e s eaeaeeesamaaeesssaaeessnaeeesaneseesanseeessneeeesanneeas
TESTAMENTARY PROMISES ACT ... ouvtieeiteieeeeeteeeeeeeeeeeeeeee e e et e s eaaeesseneeeeseaaaeesensaeessnnseesessaaeessnaseesseneeeeens
REMOVAL OF ADMINISTRATOR — CONFLICTS OF INTEREST ......uvviiiieiieeiieeeeeeieeeeeieeeeseeeeeeeseeeessnneeesenneeas 124
APPROVAL OF EXECUTORS’ FEES FOR ADMINISTRATION






